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conclusion as did the court in the principal case. 4 It is held that 
an indorsee is not prevented from recovering though he knew that 
his indorser was engaged in a questionable business, unless the 
circumstances, as in the "Bohemian oats" cases, show what prac- 
tically amounts to bad faith, because of the generally known fraud 
in such transactions. 5 Another question involved in the principal 
case, but which was not raised, is whether knowledge of the execu- 
tory nature of the consideration for a note prevents recovery as a 
bona fide purchaser. Flood v. Petry settled the point in California, 
in accord with the great weight of authority, that knowledge of the 
consideration does not import knowledge of its failure, hence the 
indorsee can recover. 6 

/. S. M., Jr. 

Conflict of Laws : Effect of Pendency of a Foreign Gar- 
nishment. — In a domestic action for a debt, what effect should 
be given the pendency of a foreign garnishment of the same debt? 
This was the question presented for decision in the case of Mis- 
souri, Kansas & Texas Railway Company v. Housley. 1 In an action 
in personam, the law will not permit a plea in abatement based 
solely on the ground that an action is pending abroad by the same 
plaintiff for the same debt. The reason is that satisfaction of either 
judgment will bar execution on the other, and that the courts of 
the forum will not force its citizens to seek justice in a foreign 
court. 2 

Should there be an exception to this rule where the pending 
foreign action is a garnishment? 3 Basing their answer on the 
danger to the garnishee of double liability, the English courts 
early said, "yes," 4 and several American decisions at the beginning 
of the last century followed this precedent. 5 The Supreme Court of 
the United States, however, apparently recognizing that the full 
faith and credit clause avoided the danger of double liability 6 (as 
it afterward decided), 7 permitted the plea in abatement, but rested 
the decision on the ground that the attachment placed the debt 
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collected in note to Mee v. Carlson (S. Dak., 1910), 20 L- R. A. (N. S ) 
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in custodia legis, "fixed there," as the court said, "by the attach- 
ment in favor of the creditor, and the defendant could not pay it 
because the attaching creditor acquires a lien, which the courts of 
all governments are bound to recognize." 

If this reason is the only one that puts garnishment in a different 
class from other actions in personam, it becomes pertinent to ex- 
amine it. It is to be doubted whether the attachment in garnish- 
ment sequesters anything. 8 If the language referred to tangibles, 
it might be readily followed, but it is used with reference to choses 
in action. Now garnishment reaches no property of the garnishee ; 9 
it creates no lien on his real or personal estate. The attachment 
is no more than a warning to the garnishee — a method of com- 
pelling his attendance at a suit wherein the garnishor will attempt 
to prove that A owes B, and B owes C, whereupon the court will 
say, "then A owes C." This is a matter of personal suit and 
liability throughout — a sort of judicially imposed novation. 10 It 
cannot with any plausibility be treated as an execution. 11 While 
the procedure, and in one view, the jurisdictional requirements, are 
assimilated to procedure in rem, the result is personal liability only, 
and there is not, as there is in the attachment of tangibles, the 
seizure of any stake into the custody of the law. There seems to 
be no sufficient reason here why garnishment should stand as an 
exception to the rule that does not permit abatement on the 
pendency of foreign actions in personam. 

There is an excellent reason why it should not so stand. Abate- 
ment, for the time, concludes the plaintiff. Mulcted of his costs, 
he may be compelled to await the determination of a distant suit, 
in which there is no assurance whatever of a final settlement of his 
grievance, since the attachment may be vacated, superseded or 
discharged without any trial of the issues between himself and the 
garnishee, leaving him to the institution of fresh proceedings after 
delay and loss. 12 It is on this consideration that the courts of a 
number of the states have refused to follow the English and 
federal courts, and have laid down a rule that under such circum- 
stances, the proper method is to stay proceedings, or so to mold 
the judgment as to make execution await the determination of the 
foreign garnishment. 13 

But it is submitted that there is a class of cases where even 
this rule should not be applied. This class is perhaps peculiar to 
the conflict of laws among our own states, and results from the 
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present rulings of our Supreme Court, which hold that a debt may 
be garnished wherever the garnishee may be served with process, 
that the procedure being quasi in rem, notice to the garnishment 
defendant by publication, or by notice from the garnishee is suffi- 
cient, and that even this notice by the garnishee is only rendered 
necessary by fairness, making the lack of it a sort of legal laches. 
It is conceivable under this doctrine that the garnishment defendant 
might have his debt condemned with no notice at all. 14 

If this be correct, a debt might be contracted between two citi- 
zens of California, and the debtor later being transiently in 
New York, might be served with garnishment attachment there. If 
the California obligor now brought his action in California after 
the debtor's return, and were to be postponed either by abatement 
or stay, the result would be to force him, under intolerable hard- 
ship, and with no fault on his part, not only to seek justice in a 
distant foreign court, but to submit to a jurisdiction to whose 
process he had never become subject. In such a case neither stay 
nor abatement would be consonant with the policy of our law. 

The conclusion seems irresistible that abatement is not the 
proper pleading, and were it true that the garnishee is in all cases 
protected by satisfaction of either judgment, it would appear that 
the pendency of foreign garnishment should be given no weight 
whatever as a defense. The Supreme Court decisions that have 
permitted garnishment without personal service on the garnishment 
defendant have been severely criticized. 15 It has been doubted 
whether foreign courts would permit such a proceeding to stand as 
res judicata against the garnishment defendant. 16 Moreover, there 
have been cases where even under the present state of the decisions, 
the garnishee has not been protected by satisfaction of the garnish- 
ment. 17 These cases are rare, but they indicate that the garnishee is 
entitled to consideration where his interests are actually imperilled. 
It seems, therefore, that the rule should be that a stay of proceed- 
ings or execution should be granted in the sound discretion of the 
court, but only in those cases where the rights of the plaintiff 
permit and the interests of justice demand it. 

H. S. J. 

Conflict of Laws : International Comity : Jurisdiction of 
a Neutral Court Over Suits Between Enemy Citizens. — A 
neutral nation is like a tight-rope walker — if it leans ever so little to 
one side, it is lost. A novel situation was presented in the case of 
Watts, Watts & Company v. Unione Austriaca di Navigazione, % 
which shows that the courts of a neutral nation have their part to 
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